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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, ss. SUPERIOR COURT
' CIVIL ACTION
NO. 2185CV00238
ELIZABETH REILLY and others'
- u.

TOWN OF HOPEDALE and others?

MEMORANDUM OF DECISION AND ORDER ON
OSS-MOTIONS FOR TONTHEP

The plaintiffs, eleven taxpayers residing in the Town of Hopedale (“Town”), have sued Rg
the Town and two members of its Board of Selectmen (“Board”) (collectively “Town") as well
as John Delli Priscoli, Michael Milanosky, One Hundred Forty Realty Trust (“Trust™), and
Grafton & Upton Railroad Company (“G&U™) (collectively, “Railroad Defendants™). The
plaintiffs allege that the Board exceeded its authority when it approved a Settlement Ag'reemen't
with the Railroad Defendants involving forestland protected under G. L. c. 61. The plaintiffs
seek an injunction preventing the Board from purchasing land as set forth in the Settlement
Agreement (Count I); a declaration of Town's rights pursuant under G. L. c. 61, § B and an order
enforcing those rights against the Railroad Defendants (Count IT); and a declaration that certain
property at issue in the Settlement Agreement is protected parkland under to art. 97 of the
Amendments to the Massachusetts Constitution (Count IIT).

The Railroad Defendants now move for judgment on the pleadings as to Count II (the

only count against them), and the plaintiffs and the Town Defendants both move for judgment on
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the pleadings. After a hearing and review of the parties’ submissions, the plaintiffs’ motion is
ALLOWED as to Court [ and DENIED as to Counts II and III. The Railroad Defendants’
motion is ALLOWED as to Count II, the only count against them. The Town Defendants’
motion is DENIED as to Count I and ALLOWED as to Counts I and III. In addition, as set
forth below, the court enters a Preliminary Injunction preventing the Railroad Defendants from
carrying out any work on the contested forest land for a period of 60 days from the date of this
order.

FACTUAL AND PROCEDURAL BACKéROUND

The following facts are taken from the allegations of the Complaint and the exhibits
attached thereto, with some facts reserved for later discussion. The Trust owns slightly more than
155 acres of property at 364 West Street in Hopedale (“Property™) of which 130.18 acres are
classified as forest land under to G.L. c. 61 and 25.06 acres are classified as wetlands. The
Property is contiguous with the Hopedale Parklands, a 279-acre recreationa] and con'servation
park owned by the Town.

On June 27, 2020, the Trust and G&U entered into a purchase and sale agreement for the
Property. On July 9, G&U (on behalf of the Trust) sent the Town a Notice of Intent to purchase
the Property for $1,175,000, as required by G.L. c. 61, § 8.5 The Town promptly informed the
Trust and G&U of its infent to exercise its statutory right of first refusal (“Option™) to buy the
Property on the same terms as the proposed sale to G&U. October 24, 2020, residents voted at a
timely held Town Meeting to appropriate the necessary funds to exercise the Option. The Board

then voted to exercise the Option, recorded notice of its exercise at the Registry of Deeds, and

3 As described in more detail below, municipalities have the right of first refusal when an owner of forest land
protected under Chapter 61 plans to sell the land for residential, commercial, or industrial use,
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sent the Trust and G&U notice that it had exercised the Option along with a proposed purchase
and sale agreement.

On October 7, 2020, the lawyer now representing the Railroad Defendants notified the
Town that the Trust was withdrawing its Notice of Intent. Around the same time, G&U
purchased the “beneficial interest” in the 130.18 acres of forest land for the same price as
contemplated in the purchase and sale agreement without giving the Town any Notice of Intent
under G. L. c. 61, § 8. G&U President Jon Delli Priscoli and G&U chief executive officer
Michael Mr. Milanosky were appointed as the new trustees of the Trust. G&U then began
clearing the Property of trees.

On October 28, 2020, the Town sued the Railroad Defendants in Massachusetts Land
Court,® seeking (1) a declaratory judgment that the Town’s Option remained valid, and (2) an
injunction a_gainst further land clearing by G&U. The Land Court denied the Town’s motion for
a preliminary injunction, finding that on the limited facts before it the court could not conclude
that the Option had ripened. The Land Court accepted the Railroad Defendants’ representation
that they would not continue to clear the land during the pendency of the case and ordered the
Town and the Railroad Defendants to engage in mediation. In the meantime, G&U filed a
declaratory petition with the Surface Transportation Board (“STB"), seeking federal preemption
of the Town’s Option to purchase the forest land and its statutory right to acquire the wetlands by
eminent domain.

In February 2021, the Town and the Railroad Defendants entered into the Settlement
Apgreement (“Agreement”) resolving Land Court action and G&U’s STB petition. The Railroad
Defendants agreed to sell the Town 40 acres of the Property’s 150.18 acres of forest land and the

4 G&U also purchased the 25-acre wetlands for $1.00 '
S Town of Hopedala v. John Delli Priscoli, Trustee of the One Hundred Forty Realty Trust, 20-MISC-0467
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full 25.06 acres of wetlands for $587,500. The Railroad Defendants also agreed to donate to the
Town a separate parcel of 20 acres located at 363 West Street in Hopedale. The donation was
subject to Town Meeting approval. In return, the Town agreed to waive its Option with respect to
the remaining 90 acres of forest land. On February 10, 2021, the 'I:own and the Railroad
Defendants filed a Stipulation of Dismissal in the Land Court action,

On March 3, 2021, the plaintiffs filed the Verified Complaint in this action and sought a
preliminary injunction preventing the Town from making any expenditures pursuant to the
Settlement Agreement. On March 11, the court (Frison, J.) denied the plaintiffs’ motion for
preliminary injunction. The plaintiffs appealed. On April 8, the Single Justica of the Appeals
Court (Meade, J.) issued an order allowing the plaintiffs’ motion for preliminary injunction.
Despite the injunction, G&U apparently resumed cutting trees on the forest land, prompting the
plaintiffs to seeks an injunction preventing alteration of the forest land. By order dated
September 24, 2021, the court enjoined the Railway Defendants from any “further alteration or
destruction of the 130.18 acres of forest land” pending further order of the court. The Railway
Defendants appealed that order to a single justice of the Massachusetts Court of Appeals, who
has justice declined to intervene.

DISCUSSION

“A defendant’s rule 12(c) motion [for judgment on the pleadings] is ‘actually a motion to
dismiss . . . [that] argues that the complaint fails to state a claim upon which relief can be
granted.”” Jarosz v. Palmer, 436 Mass. 526, 529 (2002), quoting J.W. Smith & H.B. Zobel,
Rules Practice § 12.16 (1974). “In deciding a rule 12{c) motion, all facts pleaded by the
nonmoving party must be accepted as true.” Id. at 529-30. The court “draws [its] facts from the

well pleaded allegations of the complaint and the admissions or failures of denial presented by



the answer.” Ridgeley Mgmt. Corp. v. Planning Bd. of Gosnold, 82 Mass, App. Ct. 793, 797
(2012). Judgment on the pleadings is appropriate when, as here, “there are no material facts in
dispute on the face of the pleadings.” Clarke v. Meiro. Dist. Comm’n, 11 Mass. App. Ct. 955,
956 (1981).
A.  Scope of the Board’s Settlement Authority (Count I
General Laws ¢. 61, § 8, provides that “[IJand taxed under this chapter shall not be sold
for, or converted to, residential, industrial or commercial use . . . unless the city or town in which
the land is located has been notified of the intent to sell for, or to convert to, that other use.”
Once notice is provided, “the city or town shall have, in the case of intended sale, a first refusal
option to meet & bona fide offer to purchase the land.” G.L. c. 61, § 8. In order to exercise this
option, the Town must hold a public bearing, mail notice to the landowner (including a proposed
purchase and sale agreement), and record the exercise of the option in the registry of deeds.
Separately, G.L. c. 40, § 14, allows the “selectmen of ai town . . . [to] purchase . . . any
land, easement or right therein within the city or town ...." However, “no land, easement or
right therein shall be taken or purchased under this section unless the taking or purchase thereof
has previously been authorized . . . by vote of the town . ... 2 GL. c. 40, § 14
In this case, it is undisputed that the Town attempted to carry out the steps necessary to
exercise its Option with respect to the 130.18 acres of forest land pursuant to Chepter 61. To that
end, it held 8 Town Mesting on October 24, 2020, at which it paced befor town residents
several Articles for a vote. Article 3 stated in pertinent part:
“To see if the Town will vote to acquire, by purchase or eminent
domain, certain property, containing 130.13 acres, more or less,
located at 364 West Street . . . and in order to fund such
acquisition, raise and appropriate . . . [$1,175,000] .. . said

property being acquired pursuant to & right of first refusal in G.L.
c.61,§8”



The motion carried with a unanimous vote. Article 5 stated in pertinent part: “To see if the Town
will vote to take by eminent domain . . . the land located at 364 West Street which.is not
classified as forest land under Chapter 61 of the General Laws, consisting of 25.06 acres, more
or less” and to borrow up to $25,000 to fund the acquisition. That motion also carried
unanimously.

The Town Defendants concede that G.L. c. 40, § 14, pr(')vides the sole basis for the
Board's authority to acquire virtually any real property and to appropriate funding for such
acquisition. They argue, however, that the Town Meeting’s appropriation of funds represents an
upper limit on spending: that is, that the Board had discretionary authority to acquire any portion
of the Property up to the full 155 acres, for any price up to $1,175,000 for the 130.18 acres of
forest land and up to $25,000 for the 25.06 acres of wetlands.

For this proposition, the Town Defendants rely on Russel! v. Town of Canton, 361 Mass.
727 (1972). There, the town meeting was presented with an article pursuant to G.L. c. 40, § 14,
to take by eminent domain “20 acres, more or less” of property owned by the plaintiff
landowners. Jd. at 728. The town meeting voted unanimously to take “approximately 18 acres™
and to appropriate $36,000 for that purpose. The Canton board of selectmen uitimately took only
15.25 acres, paying the plaintiff landowners $30,500 and leaving them with a 1.5 acre lot. In
setting forth the factual background if its decision, the court highlighted the town
superintendent’s testimony that the leftover 1.5-acre lot “was all rock,” which “rose rapidly as
solid ledge . . . to a point about 80 feet from the street, and some twenty feet higher than the
street, and then sloped off to the rear of the property and that creating roadway access across the
lot to the rest of the property “would require the removal of 1,000 cubic yards of ledge,”

presumably at significant cost to the town. Jd. at 729.



The court rejected the plaintiffs’ argument that the town meeting authorized only the
taking of their whole 16.75 acres, not the 15.25-acre subset, explaining: “[neither] the warrant or
the vote of the town . . . expressly limits the power of the board to a taking of the entire parcel
owned by the plaintiffs, Rather, each purports to estimate the area authorized to be taken, the
warrant by the words ‘20 acres, more or less,’ and the vote by the words ‘approximately 18
acres.’ Both estimates exceeded the area which the plaintiffs actually owned at the time, viz.
16.75 acres.” Id. at 732. Because “the 15.25 acres covered by the board’s taking [were]
admittedly included in and a part of the parcel described by more general language in the warrant
and the town vote,” the board had discretion to take only that lesser portion. Jd

This case is different. Unlike the warrant and vote in Russell, here the ares to be taken
was precisely defined. Although the documents used the term of art “more or less,” both set forth
precise acreage: “130.18 acres more or less of forest land: and “25.06 acres, more or less” of
other property. Together those portions constitute the exact recorded acreage of the Property.

In addition, unlike in Russell, the Board’s actions here represent a substantial departure from the
original Town Meeting aum;)x'izations. In Russell, the Canton board of selectmen took nearly all

of the land authorized by the town meeting. In contrast, here the Board seftled for less half of the
Property, which was a substantial deviation from the acquisition authorized by the Town

Mecting.§

¢ Although the Town Defendants point out that they are acquiring 85 acres under the Seftlement Agreement
{slightly less than half the area of the Property) for $587,500 (half the contemplated purchase price for the 130-acre
forest land area), only 65 acres of that is patt of the Property and only 40 of those 64 acres are forest land. The
remaining 20 acres was to be donated by the Railroad Defendants from a separate parcel - which donation, notably,
the Settlement Agreement itself states is subject to Town Meeting approval because It represents an acquisition of
land not previously authorized pursuant to G.L. c. 40, § 14. Correspondence about the original sale by the Trust to
G&U reflects that G&U was to pay $1,175,000 for the entire 155 acres of the Property; under the terms of Article 3
and Article 5, the Town wouid have paid slightly more - $1.2 million in total ($1,175,000 for the forest land and
$235,000 for the wetlands).



Moreover, the Chapter 71 Option referenced in Article 3 can only be exercised according
to the terms of the triggering purchase and sale agreement between the Trust and G&U. The
Town may not materially aiter those terms by exercising the Option only as to part of the land.
See Town of Franklin v. Wylie, 443 Mass. 187, 195-196 (2005) (“to meet the purchasers’ bona
fide offer, the town was required to purchase the land on substantially the same terms and
conditions as presented in [that] agreement™). In contrast, Rusself addressed a general taking

-under eminent domain, These distinctions preclude analogy to Russell’s narrow holding, in
which the coutt took care to state that “on the limited facts of this case, we hold that the board’s
taking was authorized by the town vote and was in all respects valid” (emphasis added). Russell,
361 Mass. at 732.

In sum, while the Town Defendants are correct that the G.L. c. 61, § 8, does not permit
the plaintiffs to force the Board to exercise the Town's Option in the first instance, the statute
does not allow the Board to acquire land without Town Meeting approval. Once the Board
elected to exercise the Option and obtained a precisely worded authorization to acquire specific
land pursuant to specific rights, it was bound by the terms of that authorization. Therefore, the
Board exceeded its authority when it entered into the Settlement Agreement without Town
Meeting authorization.

This is not, however, to suggest that settlement of the Land Court case could never be
proper. As a general rule, select hoards empowered to act as a town’s agents in litigation are
likewise empowered to settle such claims. See George 4. Fuller Co. v. Com., 303 Mass. 216,
222 (1939), citing Jones v. Inkhabitants of Natick, 267 Mass. 567, 569 (1929) (“It is in the power
of towns to settle claims which may be made upon them arising out of their administration of

their municipal affairs™); Campbell v. Inhabitants of Upton, 113 Mass. 67, 70 (1873) (municipal



capacity to sue or be sued includes “consequently [the capacity] to submit to arbitration™).
Nothing in the language of G.L. c. 61, § 8, or related case law bars a town from settling a claim
simply because that claim arises out of the town’s attempt to invoke a first refusal option. Indeed,
as Justice Meade pointed out in granting the plaintiffs’ motion for a preliminary injunction in this
very case, “a town vote authorizing the select board to purchase any or gll of the land at issue . . .
would render the transaction lawful.” The sole impediment to execution of the Settlement
Agreement is that the Board failed to obtain prior authorization from the Town Meeting as
required by G.L. c. 40, § 14.

For these reasons, the plaintiffs’ motion for judgment on the pleadings is allowed as to
Count ] and the Town Defendants’ cross-motion is denied as to Count I.

B. Enforcement of the G.L. ¢. 61, § 8, Option (Count IT)

In Count I1, the plaintiffs go further by requesting a declaration that the Town validly
exercised the Option. They ask the court to order the Railroad Defendants to sell the Property to
the Town according to the terms of the Town's October 2020 proposed purchase and sale
agreement. The plaintiffs lack standing to seek this relief. Although G.L. c. 40, § 53, gives any
ten taxpayers a right of action to prevent a municipality from illegally spending or raising f‘unds.
as in Count I, it does not follow that they have a right of action to compel the Town to spend
funds. Similarly, G.L. ¢. 214, § 3(10), creates a ten-taxpayer right of action to “enforce the
purpose or purposes of any . . . conveyance which has been . . . made to and accepted by any . .
town . . . for a specific purpose or purposes.” At issue here, however, is not whether the Town
illegally altered the use of property conveyed to it for a specific purpose; rather the plaintiffs
seek to compel the Town to carry out a conveyance in the first mstanoe This is plainly beyond
the scope of § 3(10).



Moreover, as the Town Defendants correctly note, the power to exercise the Option rests
solely with the Board and not with the Town Meeting. See G.L. c. 61, § 8. “Although G.L. c. 40,
§ 14, requires that . . . [a] taking be authorized by a vote of the town, it vests the power to make
the taking in the selectmen of the town. ... If the selectmen, being authorized by the town to
make a taking, do not make it, the decision is not judicially reviewable as to its wisdom.”
Russell, 361 Mass. at 731, Therefore, it lies within the Board’s sole discretion to determine
whether to seek Town Meeting approval for the Settlement Agreement, to renew its attempts to
enforce the Option, or to do neither. For all of the foregoing reasons, the plaintiffs’ motion for
judgment on the pleadings is denied as to Count II; the Town Defendants’ cross-motion for
judgment on the pleadings is allowed as to Count II; and the Railroad Defendants’ motion for
judgment on the pleadings as to Count II is aliowed.

C. Statutory Environmental Protections (Count III)

Finally, the plaintiffs seck a declaration that the 130.18 acres of forest land within the
Property are protected parkland under art. 97 of the Amendments to the Massachusetts
Constitution, Art, 97 provides that land dedicated as parkland “shall not be used for other
purposes or otherwise disposed of except by laws enacted by a two thirds vote, taken by yeas and
nays, of each branch of the general court.” See Smith v. City of Westfleld, 478 Mass. 49, 55
(2017). The basis for this declaration, the plaintiffs contend, is the language in Article 3
specifying that the Town would acquire the 130 acres, pursuant to the Option, fo|r the purpose of
“maintainf{ing] and preserv{ing] said property and the forest, water, air, and other natural
resources thereon for the use of the public for conservation and recreation purposes.”

This argument, however, puts the cart before the horse: while Article 3 authorized the

Town to expend funds to acquire the forest land for a particular purpose, that authorization did
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not by itself complete the acquisition of the property at issue. Were it otherwise, G.L. ¢. 61, § 8,
would not need to specify that a town exercising its statutory first refusal option must inclu;ie
with its notice of exercise “a proposed purchase and sale contract or other agreement between the
city or town and the landowner™ to be executed within 90 days. No such purchase and sale
contract was executed in this case because the Railroad Defendants challenged whether the
Town had validly exercised the Option. The notice of exercise of the Option recorded in the
Registry of Deeds was signed only by the Board of Selectmen, on behalf of the Town, and not by
the Trust. Accordingly, the Town never acquired the 130 acres of forest land in the first instance,
much less dedicated it as parkland pursuant to art, 97, The plaintiffs' motion for judgment on the
pleadings is therefore denied as to Count III and the Town Defendants’ cross-motion is allowed
as to Count III,

D.  Injunetion

The court acknowledges that there has been substantial litigation before the Land Court,
this court, and the Appeals Court over whether the Railroad Defendants may continus clearing
and other site work during the pendency of litigation related to the Property. Although this
judgment on the pleadings, effectively ends this litigation, the court is mindful of the Railroad
Defendants’ attempt to circumvent the Chapter 61, § 8, process by purporting to acquire only the
“beneficiel interest™ in the forest land while undertaking the same commercial operations that
Chapter 61 allows municipalities to preclude, See Goodwill Enters., Inc. v. Garland, 2017 WL
4801104 at *8 (Mass. Land Ct., Oct. 20, 2017) (contractual right of first refusal triggered by
alienation of beneficial interest in property). Moreover, the court cannot ignore (1) the Railroad

Defendants’ initiation of clearing operations after the Town issued a notice of intent but before it
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could hold a Town Meeting to appropriate funds to exercise the Option; and (2) its resumption of
clearing operations while the Appeals Court’s injunction remained in place.

Therefore, the court finds it appropriate to issue continue the temporary injunction
barring the Railroad Defendants from conducting clearing or cther site work on the Property for
a limited period of time sufficient to allow the Town to decide whether to seek the Town
Meeting authorization necessary to validate the Settlement Agreement or to take the necessary
steps to proceed with its initial decision to exercise the Option for the entire Property. While
G.L. c. 40, § 14, does not provide any particular time period in which a town must hold a town
meeting to authorize the acquisition of land, the Legistature has expressed & view on the
appropriate time frame for such matters in G.L. c. 61, §8; which gives a town 120 days to
exercise its first refusal option. Because the decision now before the Town is more limited in
scope, however, a shorter period of 60 days is appropriate for this temporary injunction.

Therefore, the Railroad Defendants are enjoined from carrying out any clearing or other
site work on the Property for a period of 60 days following the issuance of this decision.

ORDER
For the foregoing reasons:
1) Defendants, Jon Delli Priscoli, Michael R, Milanosky, One Hundred Forty Realty
Trust, and Grafton & Upton Railroad Company Motion for Judgment on the
Pleadings as to Count II of Plaintiffs® Verified Complaint is ALLOWED.

2) Plaintiffs’ Motion for Judgment on the Pleadmgs is ALLOWED as to Count ] and
DENIED as to Counts II and III.

3) The Town of Hopedale and Hopedale Board of Selectmen’s Cross-Motion for
Judgment on the Pleadings is DENIED as to Count I and ALLOWED as to Counts
IT and IIL.

4) Tt is further QRDERED that Jon Delli Priscoli, Michael R. Milanosky, One Hundred
Forty Realty Trust, and Grafton & Upton Reilroad Company are enjoined from
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carrying out any clearing or other site work on the Property for a period of 60 days

following the issuance of this decision.

Karen L. Gbodwin
Justice of the Superior Court

DATED: November 4, 2021
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COMMONWEALTH OF MASSACHUSETTS
WORCESTER, ss. SUPERIOR COURT
i CIVIL ACTION
NO. 2185CV00238
ELIZABETH REILLY and others!
v§.
TOWN OF HOPEDALE and others?

M UM OF DEC ANT PED, i
MOTION FOR CLARIFICATION

Eleven taxpayers residing in the Town of Hopedale (*Town™) sued to chellengs 2
Settlement Agreement between the Towr; and Grafton & Upton Railroad Company (*Railroad”),
conceming disputed forest lands. In pertinent part, the Settlement Agreement provided that in
exchange for the Railroad voluntarily selling a portion of the forest lands to the Town, the Town
would cease efforts to enforce its G.L. c. 61, § 8 Option to purchase the entirety of the forest
lands from the origim;l seller, The plaintiffs sought an injunction preventing the Board from
purchasing the forest lands under the terms of the Settlement Agreement (Count I}; & declaration
of the Town's Q.L. ¢. 61, § 8 rights {Count II); and a declaration that the lands were protected
parkland pursuant to art. 97 (Count III). o

Orn November 4, 2021, the court allowed the Town’s motmn for judgment on the
pleadings on Count II because the plaintiffs lacked standing to assert the Town's rights. The
court also entered judgment in favor of the Town on Count I1I because the allegations did not

plausibly suggest that the lands met the requirements for art. 97 protection. As to Count I,
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Amy Benrd, Shannon W. Flaming, and Janice Doyle
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however, the court determined that the execution of the Settlement Agreement was procedurally
defective because the Board failed to obtain Town Meeting approval for the reduced land
acquisition as required by G.L. c. 40, § 14. The court enjoined the Town from purchasing the
land unliess it obtained such approval. .

The Town has requested amendment or clarification of the decision to state that the Town
has lost its statutory Option to buy the entire parcel. However, that is not what the court decided.
As previously explained, although the terms of the Settlement Agreement are legal (including the
Board’s agreement to waive the Option), the Board exceeded its authority when it unilaterally
entered into that agreement without Town Meeting epproval of the reduced acquisition.
Therefore, the Settlement Agreement is not effective. The Board might not hold the required
Town Meeting or might fail to obtain enough votes to approve the a'cqu-isition. In ejther case, the
Settlement Agreement would fail to take effect, mea.mng that the Railroad would retain the land
and the Town would retain {ts money and the right to continue attempting to enforce the Option.
Until the reduced acquisition is approved by Town Meeting, the agreement is not effective, and

the Town may (but is not required to) attempt to enforce the Option.

1In jts Response, the Ratiroad argues that because the Seftlement Agreement contafns a severability clause, a failed
Town Meeting vote would meen the Railroad need not self any land, but the Town Is still bound 1o ts the waiver of
the Option; in other words, the Railroad gets all the benefits of the agreement and gives up nothing in exchange.
This would be unjust, to say the least. See Carrlg v. Gilberi-Varker Corp., 314 Mass. 351, 357 (1943) {contract only
severable where it “consists of several and distinct items to be furnished or performed by one party” and
“eonsideration [is] apportioned to each jtem [separately]™). In a similar case, a panel of the Appeals Court held that
where 2 particular term was the “essence and foundation of [a Land Court] settlement agreement . . . the failure of
that conslderation [due 1o a judgment in a subsequent ten-taxpayer action] werranted rescission of the settlement
agreement . . .  Abrams v. Bd, of Selectan of Sudbury, 76 Mass. App. Ct 1128, 2010 WL 175045 at *2 (2010)
{Rule 1:28 decision). For this reason, the Railroad's claim preclusion argument missss the mark: while claim
preclusion might bar the Town from filing 2 mew suit to enforce the Option, the Towri could seek rescission of the
Seftlement Agreement, /4. &t *2. Morcover, as to thls suit, claim preclusion would not apply because the plaintiff
taxpayers were ot parties to the Lend Court litigation.



Therefore, the court DENIES the Town’s motion to the extent it seeks to amend the
decision and ALLOWS the request for clarification es set forth above. ]

L. Good
Justice of the Superior Court

DATED: December 14 , 2021
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jennifer.witaszeki@jud.state.ma.us

Fwd: 2021-J-0111 - Notice of Order

From : Corinne L Gorman <corinne.gorman@jud.state.ma.us>  Thu, Mar 25, 2021 01:09 PM

Subject : Fwd: 2021-J-0111 - Notice of Order

To : Jennifer M Witaszek
<jennifer.witaszek@jud.state.ma.us>

Hi Jenn,
FPor docketing please.
Thank you

————— Forwarded Message -----

From: AppealsCtClerk@appct.state.ma.us
To: "Worcester clerksoffice"
<Worcester.clerksoffice@jud.state.ma.us>
Sent: Thursday, March 25, 2021 1:00:03 BEM
Subject: 2021-J-0111 - Notice of Order

COMMONWEALTE OF MASSACHUSETTS

APPEALS COURT CLERK'S OFFICE
John Adams Courthouse

One Pemberton Square, Suite 1200
Boston, Massachusetts 02108-1705
(617) 725-8106

March 25, 2021

RE: No. 2021-J-0111
Lower Ct. No.: 2185CVv0238

ELIZABETH REILLY & others
8.

TOWN OF HOPEDALE & others

NOTICE OF DOCKET ENTRY

FILED

MAR 25 2021

T QA

29~

Please take note that, with respect to the Petition pursuant to
G.L. c. 231, s. 118 filed for Elizabeth Reilly by Attorney Harley

Clarke Racer. (Paper #1),

on March 25, 2021, the following order was entered on the docket

of the above-referenced cagse:

httna://mail fud state ma us/h/printmessace?id=12055&i7=America/New York&xim=1

3/25/2021



Zimbra Page 2 of 3

RE#1l: The plaintiffs in a ten taxpayer suit have filed a petition,
pursuant to G.L. ¢. 231, .s. 118, first para., seeking either an
order enjoining the defendants from completing a settlement
agreement calling for the sale of certain real property to the
Town or an order granting them leave to appeal from the Superior
Court judge's order denying such an injunction and, in essence, a
stay of the settlement agreement pending that appeal.

Although the Land Court proceedings that were the setting for the
settlement agreement and apparent proceedings involving the
federal Surface Transportation Board may be pending and raise
issues including interpretation of G.L. c¢. €1, s. 8 and federal
preemption, respectively, the limited issue before me is bound by
the scope of the ten taxpayer suit. Specifically, before me is
whether the Superior Court judge erred or abused her discretion in
concluding that the plaintiffs were not likely to succeed on their
claim that the town's obligations and acquisitions pursuant to the
settlement agreement were not authorized by the October 24, 2020
votes of the Hopedale Town Meeting or some other provision of law
and whether the proposed injunction would promote or inhibit the
public interest. See G.L. c. 40, s. 53; LeClair v. Norwell, 430
Mass. 328, 331-32 (1999). With this scope of review in mind, the
respondents to the plaintiff's petition shall file responses to
the plaintiffs' pet

ition on or before 04/01/2021.

Further, it is ordered that Defendant Hopedale Board of Selectmen
is enjoined from issuing any bonds, making any expenditures,
paying any costs, including without limitation, for land or
hydrogeological surveying, or transferrlng any property interests
pursuant to the Settlement Agreement dated February 9, 2021,
entered into with the Grafton and Upton Railroad pending further
order of this court or a single justice thereof. 8o ordered.
(Meade, J.). *Notice/Attest/Frison, J.

REGISTRATION FOR ELECTRONIC FILING. Every attorney with an appeal
pending in the Appeals Court must have an account with
eFileMA.com. Registration with eFileMA.com constitutes consent to
receive electronic notification from the Appeals Court and e-
service of documents. Self-represented litigants are encouraged,
but not required, to register for electronic filing.

ELECTRONIC FILING. Attorneys must e-file all non-impounded
documents. Impounded documents and submissions by self-represented
litigants may be e-filed. No paper original or copy of any e-filed
document is required. Additional information is located on our
Electronic Filing page: http://www.mass.gov/courts/court-

info/appealscourt/efiling-appeals—-fag—gen.html
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FILING OF CONFIDENTIAL OR IMPOUNDED INFORMATION. Any document
containing confidential or impounded material must be filed in
compliance with Mass. R. App. P. 16(d), 16(m), 18(a) (1) (A) (iv), 18
(d), and 21.

Very truly yours,

The Clerk's Office

Dated: March 25, 2021

To:
HarleyClarkeRacer,EsquireDavidE.Lurie,EsquireBrianW.Riley,EsquireDo

naldC.Keavany,Jr.,EsquireAndrewDiCenzo, EsquireWorcesterSuperiorCour
tDept.

If you have any questions, or wish to communicate with the Clerk's
Office about this case, please contact the Clerk's Office at
617-725-8106. Thank you.

Worcester.clerksoffice mailing list
Worcester.clerksoffice@jud.state.ma.us

http://mailman0l. jud,.state.ma.us/mailman/listinfo/worcester.clerkso
ffice
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